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C L E A N  W A T E R  A C T

• Purpose
• “…to restore and mainta in the chemical ,  

phys ical ,  and bio logical  integr i ty  of  the 
Nat ion’s  waters .”  (33 U.S .C.  1341 et  seq.)

• Sect ion 404 regulates  d i scharge of  dredge 
and f i l l  mater ia l .

• Prov ides for  a permit t ing program to be 
admin is tered by the U.S .  Army Corps  of  
Engineers  (USACE).



N A V I G A B L E  W A T E R S  P R O T E C T I O N  R U L E

On April 21, the USACE and EPA published the Navigable Waters
Protection Rule (NWPR) in the Federal Register. The rule went into effect
on June 22, 2020.

After implementation, the NWPR resulted in several significant changes
relative to the definition of waters of the U.S. (i.e. those features which
are subject to Clean Water Act jurisdiction), including, but not limited to,
the following:

• Ephemeral Waters
• Wetlands
• Interstate Waters



N A V I G A B L E  W A T E R S  P R O T E C T I O N  R U L E

• The NWPR l imits  the def in i t ion of  waters  of  the 
U.S.  to four  dist inct categor ies:

1 . Ter r i to r ia l  seas  and t rad i t iona l  nav igable  waters  
( TNWs)

2 . T r ibutar ies
3 . Lakes ,  ponds ,  and impoundments  o f  ju r i sd ict iona l  

water s
4 . Ad jacent  wet lands



N A V I G A B L E  W A T E R S  P R O T E C T I O N  R U L E

• Additionally, the NWPR codifies a non-jurisdictional status 
for many aquatic resource types that have generally been 
considered non-waters of the U.S. as a matter of policy or 
interpretation.

• The fol lowing waters/features are not 
jur i sdict ional  under the ru le:
• Groundwater ,  inc lud ing groundwater  d ra ined 

th rough subsur face dra inage sys tems,  such as  dra ins  
in  agr icu l tu ra l  lands .

• Ephemera l  features ,  inc lud ing ephemera l  s t reams,  
swales ,  gu l l ies ,  r i l l s ,  and pool s .



N A V I G A B L E  W A T E R S  P R O T E C T I O N  R U L E



N A V I G A B L E  W A T E R S  P R O T E C T I O N  R U L E

Water Feature
Type

Jurisdictional Status Under
Navigable Waters Protection Rule

Territorial seas and traditional navigable waters Jurisdictional/WOTUS

Tributaries, including perennial and intermittent rivers and streams Jurisdictional/WOTUS

Lakes, ponds, and impoundments of jurisdictional waters Jurisdictional/WOTUS

Adjacent wetlands Jurisdictional/WOTUS
Groundwater Not Jurisdictional

Ephemeral features, including ephemeral streams, swales, gullies, rills, and pools; Not Jurisdictional

Diffuse stormwater run-off and directional sheet flow over upland Not Jurisdictional

Artificial lakes and ponds, including water storage reservoirs and farm, irrigation, stock 
watering, and log cleaning ponds, constructed or excavated in upland or in non-

jurisdictional waters;
Not Jurisdictional

Water-filled depressions constructed or excavated in upland or in non-jurisdictional 
waters Not Jurisdictional

Stormwater control features excavated or constructed in upland or in non-jurisdictional 
waters Not Jurisdictional



D E F I N I T I O N S

WATERS OF THE U.S .
• Nav igab le  wate r s  and  in te r s ta te  wate r s
• Lakes ,  s t reams ,  r i ve r s ,  mudf la t s ,  sandf la t s ,  wet lands ,  

s loughs ,  p ra i r ie  potho les ,  wet  meadows ,  p laya  lakes ,  o r  
natu ra l  ponds

• T r ibu ta r ie s  o f  wate r s
• Te r r i to r ia l  seas
• Adjacent  wet lands



D E F I N I T I O N S

WETLANDS
• Areas that  are inundated or  saturated at  a 

f requency and durat ion suf f ic ient  to support  a 
prevalence of  vegetat ion typical ly  adapted for  l i fe  
in  saturated so i l  condi t ions .

• Inc ludes swamps,  marshes ,  bogs,  and s imi lar  areas.
• According to USACE methodology,  wet lands have 

to meet three cr i ter ia:   (1)  hydrophyt ic vegetat ion,  
(2)  hydr ic  so i l s ,  and (3)  hydro logy.









N A V I G A B L E  W A T E R S  P R O T E C T I O N  R U L E



N A V I G A B L E  W A T E R S  P R O T E C T I O N  R U L E



D E F I N I T I O N S

PERENNIAL  STREAM
• F l o w i n g  w a t e r  y e a r - r o u n d  d u r i n g  a  t y p i c a l  y e a r .
• W a t e r  t a b l e  i s  a b o v e  t h e  s t r e a m  b e d  e l e v a t i o n  f o r  m o s t  o f  

t h e  y e a r .
• G r o u n d w a t e r  i s  t h e  p r i m a r y  s o u r c e  f o r  f l o w .





D E F I N I T I O N S

INTERMITTENT  STREAM
• F l o w i n g  w a t e r  d u r i n g  c e r t a i n  t i m e s  o f  t h e  y e a r ,  w h e n  

g r o u n d w a t e r  p r o v i d e s  w a t e r  f o r  s t r e a m  f l o w .
• R u n o f f  f r o m  p r e c i p i t a t i o n  i s  s u p p l e m e n t a l .
• S o m e  g r o u n d w a t e r  c o n t r i b u t i o n .





N A V I G A B L E  W A T E R S  P R O T E C T I O N  R U L E



D E F I N I T I O N S

EPHEMERAL STREAM
• F l o w i n g  w a t e r  o n l y  d u r i n g  a n d  f o r  a  s h o r t  d u r a t i o n  a f t e r  

p r e c i p i t a t i o n  e v e n t s .
• A b o v e  t h e  w a t e r  t a b l e  e l e v a t i o n  y e a r - r o u n d .





N A V I G A B L E  W A T E R S  P R O T E C T I O N  R U L E



N A V I G A B L E  W A T E R S  P R O T E C T I O N  R U L E



N A V I G A B L E  W A T E R S  P R O T E C T I O N  R U L E

EPA Complaints and Petitions for Review (2020):

• 04/27/2020, CWA/WOTUS, Chesapeake Bay Foundation
• Complaint/Challenge to the Navigable Waters Protection Rule

• 04/29/2020, CWA/WOTUS, Conservation Law Foundation
• Complaint to the Navigable Waters Protection Rule

• 06/22/2020, CWA/WOTUS, Puget Soundkeeper Alliance
• Complaint/Challenge to (1) Navigable Waters Protection Rule and (2) final rule 

repealing the 2015 regulatory definition of "waters of the United States" and 
recodifying the prior regulations.

• 06/22/2020, CWA/WOTUS, Fond Du Lac Band of Lake Superior Chippewa, 
Menominee Tribe of WI, Pascua Yaqui Tribe
• Complaint/Challenge to (1) Navigable Waters Protection Rule and (2) final rule repealing 

the 2015 regulatory definition of "waters of the United States" and recodifying the prior 
regulations.



N A V I G A B L E  W A T E R S  P R O T E C T I O N  R U L E

• While the rule looks very encouraging, with significant benefits in 
regulatory clarity for land development, infrastructure, and energy 
projects, it’s still unknown if future litigation will result in an injunction 
stopping the rule. 

• For comparison, the Clean Water Rule proposed by the Obama 
Administration became effective in August 2015 and was 
subsequently stayed nationwide in October 2015, with the Trump 
administration formally repealed the ‘Obama’ rule in September 
2019. 
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